
BEFORE THE APPEALS BOARD 
FOR THE

KANSAS DIVISION OF WORKERS COMPENSATION

FRANKLIN RAMSEY, JR. )
Claimant )

VS. )
) Docket No. 1,019,425

PEERLESS PRODUCTS, INC. )
Respondent )

AND )
)

LIBERTY MUTUAL INSURANCE COMPANY )
Insurance Carrier )

ORDER

Claimant appeals the March 2, 2005 preliminary hearing Order of Administrative
Law Judge Kenneth J. Hursh.  Claimant was denied temporary total disability
compensation as of January 25, 2005, after the Administrative Law Judge (ALJ)
determined that claimant had been returned to work in an accommodated position.  The
ALJ also found that claimant failed to prove that claimant’s termination was unjustified,
thereby ending claimant’s right to additional temporary total disability compensation.

ISSUES

Claimant raised the following issue in his Application For Review:

The Claimant alleges that the Administrative Law Judge erred by exceeding
his jurisdiction in denying the Claimant temporary total disability benefits on the sole
basis that the employer and employee gave conflicting testimony as to the
termination of the Claimant and that because there was conflicting testimony, the
Claimant had not met his burden of proof.  The Claimant would show to the Board
that there is conflicting testimony in every contested case and that denying benefits
to an injured worker simply because there is conflicting testimony exceeds the
jurisdiction of the Court.1

The Board must also determine whether it has jurisdiction, on appeal from a
preliminary hearing, to determine this matter.

 Claimant’s Application For Review.1
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

Based upon the evidence presented and for the purposes of preliminary hearing,
the Board finds that this matter should be dismissed, as the Board does not have
jurisdiction to consider this issue at this time.

Claimant alleges that the ALJ inappropriately weighed the evidence against claimant
in finding claimant was not entitled to additional temporary total disability compensation. 
Claimant argues that the ALJ determined that claimant had presented conflicting testimony
and, therefore, did not meet his burden of proof.  Claimant acknowledges the conflicting
testimony was between respondent’s witness, human resources director Lacy Nickelson,
and claimant.  Claimant went on to argue that denying temporary total disability benefits
as a matter of law because there was conflicting testimony at a preliminary hearing
exceeds the jurisdiction of the court.

Not every alleged error in law or fact is reviewable from a preliminary hearing order. 
The Board’s jurisdiction to review preliminary hearing orders is generally limited to the
following issues, which are deemed jurisdictional.

1. Did the worker sustain an accidental injury?

2. Did the injury arise out of and in the course of employment?

3. Did the worker provide both timely notice and timely written claim of
the accidental injury?

4. Is there any defense which goes to the compensability of the claim?2

Additionally, the Board may review those preliminary hearing orders where a judge
has exceeded his or her jurisdiction or authority.3

K.S.A. 44-534a specifically grants an administrative law judge the jurisdiction to
determine issues dealing with temporary total disability compensation.  It is inherent that
an administrative law judge analyze the evidence, including the weight which is to be given
to each witness who provides in-person or deposition testimony, as well as the weight
to be given any documents which may be entered at preliminary hearing.  In this instance,
the ALJ, in weighing the testimony of claimant and respondent’s human resources director,

 K.S.A. 2003 Supp. 44-534a.2

 K.S.A. 44-551.3
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found claimant to be lacking.  The ALJ noted that it is claimant’s burden to prove his
entitlement to benefits in workers compensation litigation.4

The Board finds that the dispute raised by claimant is not one listed under K.S.A.
44-534a as jurisdictional on an appeal from a preliminary hearing.  Additionally, the ALJ
did not exceed his jurisdiction in determining claimant’s entitlement to temporary total
disability compensation.

Jurisdiction is defined as the power of a court to hear and decide a matter.  The test
of jurisdiction is not a correct decision but a right to enter upon inquiry and make
a decision.  Jurisdiction is not limited to the power to decide a case rightly, but
includes the power to decide it wrongly.5

The Board, therefore, finds that it does not have jurisdiction to determine this matter
and finds that the appeal by claimant should be dismissed.

WHEREFORE, it is the finding, decision, and order of the Appeals Board that the
Order of Administrative Law Judge Kenneth J. Hursh dated March 2, 2005, remains in full
force and effect and the appeal of the claimant in the above matter is hereby dismissed.

IT IS SO ORDERED.

Dated this          day of May 2005.

BOARD MEMBER

c: William L. Phalen, Attorney for Claimant
John R. Emerson, Attorney for Respondent and its Insurance Carrier
Kenneth J. Hursh, Administrative Law Judge
Paula S. Greathouse, Workers Compensation Director
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